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IV 
STATEMENT OF JURISDICTION 
The Court of Appeals has jurisdiction over this appeal pursuant to Utah Code Ann. 
§ 78-2a-3(2)(j). 
STATEMENT OF THE ISSUES 
From the perspective of the Utah Bankers Association, the primary issue before 
the Court is whether Utah's trust deed law will now impose on a mortgage lender, 
contrary to Utah statute and general case law, an obligation to bid (or otherwise to be 
responsible for) the fair market value of real property sold at a trust deed foreclosure sale 
if there is additional real property collateral for the same mortgage loan. 
DETERMINATIVE STATUTES 
The determinative statutes are identified in the Appellee's Brief dated April 2, 
2003. 
STATEMENT OF THE CASE 
Nature of the Case and Course of Proceedings, 
Five F, L.L.C. ("Five F") defaulted on a commercial mortgage loan made by 
Heritage Savings Bank ("Heritage"). The loan was secured by a trust deed encumbering 
two separate parcels of real property in Washington County. Because Five F failed to 
repay the loan as agreed, Heritage foreclosed the trust deed as to one of the parcels of real 
property and then, subsequently, foreclosed the trust deed as to the other parcel of real 
1 
property. Subsequent to the two trust deed foreclosures, Five F sued Heritage claiming 
that Heritage had an obligation to bid at the first foreclosure sale (or to credit) the fair 
market value of the property sold at that first sale. 
The Honorable J. Phillip Eves of the Fifth Judicial District Court for Washington 
County granted, on November 29, 2001, a directed verdict in favor of Heritage, 
concluding that Heritage's conduct as trustee and its bid at the first foreclosure sale was 
consistent with Utah law and practice. 
Because of the important implications of this case for lenders statewide, the Utah 
Bankers Association, on behalf of its member banks1, urges this Court to affirm the trial 
court's legal rulings in this case. 
STATEMENT OF THE FACTS 
The Utah Bankers Association adopts by reference the Statement of Facts 
submitted by Heritage in its Appellee's Brief dated April 2, 2003. 
SUMMARY OF THE ARGUMENT 
If a Utah mortgage lender has a trust deed encumbering two parcels of real 
property, the lender can foreclose one of the parcels and then foreclose the second parcel 
1
 The Utah Supreme Court has recognized the judicial standing of the Utah Bankers 
Association to speak on behalf of its member banks. Utah Bankers Association v. 
America First Credit Union, et a/., 912 P.2d 988, 993 (Utah 1996). 
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without regard to the fair market value of the first parcel sold. Five F contends that a 
Utah mortgage lender must bid (or credit) the fair market value of the first parcel of real 
property sold and that such value bears upon the ability of the lender to foreclose the trust 
deed as to the second parcel. That position is inconsistent with the Utah trust deed statute 
and is at odds with related case law. Five F's supposition that a lender is responsible for 
the fair market value of real property sold at a foreclosure sale when there is other real 
property that secures the loan would deny Utah mortgage lenders the customary trust 
deed foreclosure remedies provided by statute. Furthermore, Five F's theory would 
dramatically shift to the mortgage lender an obligation to protect, for the benefit of the 
borrower, any equity in the real property collateral that the borrower may perceive. This 
effort to shift such an obligation to the lender is simply inconsistent with the Utah trust 
deed process, which process puts squarely on the borrower the obligation to protect, if the 
borrower so chooses, any equity in the foreclosed property perceived by the borrower. 
More importantly, this unprecedented theory, if judicially adopted, would chill 
commercial mortgage lending in Utah once lenders understand that the time-honored, 
statutory remedies for mortgage lenders in Utah cannot be pursued with certainty or 
predictability and that any foreclosure in Utah will be open to judicial second-guessing. 
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ARGUMENT 
I. A Lender May Foreclose Multiple Parcels of Real Property Seriatim. 
Utah law expressly permits a lender to foreclose multiple parcels of real property 
in sequence. If a lender has a trust deed that encumbers more than one parcel of real 
property, the lender is at liberty to conduct a trust deed foreclosure with respect to each 
parcel. See Utah Code Ann. § 57-1-27(1) ("The trustor, or his successor in interest, if 
present at the sale, may direct the order in which the trust property shall be sold, if the 
property consists of several known lots or parcels which can be sold to advantage 
separately.") Nothing in the Utah trust deed statute or Utah foreclosure case law requires 
that all properties encumbered by a trust deed be sold at one trust deed foreclosure sale. 
II. A Lender Has No Obligation to Bid (or to Credit) the Fair Market Value at a 
Trust Deed Foreclosure Sale if There Is Additional Real Property Collateral. 
A. Nothing in Utah trust deed law requires a lender to bid or credit the fair 
market value in instances when there is additional real property collateral. 
A lender in Utah has no obligation to bid the fair market value of the real property 
at a trust deed foreclosure sale, even if there are other parcels of real property that are 
also collateral for repayment of the loan. Five F's entire case hangs on the implicit and 
wholly unsupported theory that a lender, when foreclosing one of two parcels of real 
property encumbered by a trust deed, is obligated to bid (or is otherwise responsible for) 
the fair market value of the first parcel being sold. Five F's theory finds absolutely no 
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addressed similar issues. Courts have consistently held that there is no obligation to bid 
the fair market value in such instances. See, e.g., Dreyfus s v. Union Bank of California, 
multiple items of collateral without commencing a judicial action to determine the fair 
market value of each item sold"); New England Savings Bank v Lopez, 630 A.2d 1010, 
1015 (Conn. 1993) (finding no basis for proposition that debtor is entitled to creel.. ;.,. the 
(Mass. 1949) (mortgagee, as bidder, owes no duty to bid full value of property). 
B. The Utah trust deed statute regarding lawsuits to collect a deficiency 
balance after a trust deed foreclosure has no application to this case. 
Because Five I «'s theory has no legal support whatsoevei , Five I " looks to the 
deficiency lawsuit provision, Utah Code Ann. § 57-1-32, in the Utah trust deed statute for 
aid. See Appellant's Brief at J.&-J;. However, that statutory provision simply indicates 
trust deed foreclosure, the amount of the judgment is limited by the fair market value of 
the property sc Ln market value limitation of Section 57-1-32 applies only to a 
the "court may not render judgment for more than the amount by which [the debt] 
exceeds the fair market value of the [real] property." Id. In this case, Section " " 32 
t las i 10 application because there was no lawsuit against I ;:"ive I ; to collect a deficiency. 
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It is important to clarify that Section 57-1-32 is a statutory limit on the amount of 
the judgment against the borrower in a deficiency lawsuit; it does not result in any 
determination or declaration that the remaining unpaid debt does not exist for purposes of 
other collateral that may secure the loan. Simply put, Section 57-1-32 has no effect on, 
and does not govern, any subsequent foreclosure of additional real property collateral. 
See Phillips v. Utah State Credit Union, 811 P.2d 174, 178 (Utah 1991) ("We therefore 
hold that where a creditor takes more than one item of security upon an obligation 
secured by a trust deed, the creditor is not precluded from making use of that additional 
security merely because the creditor has not sought a deficiency judgment [under Section 
57-1-32].") 
Finally, Section 57-1-32 itself can have no application until the subsequent 
foreclosure of the other real properties is actually completed. Under the Utah "one-action 
rule," Utah Code Ann. § 78-37-1 and interpretive case law, no collection lawsuit can be 
filed under Section 57-1-32 against a borrower for an amount outstanding on the 
mortgage loan until all real property has been foreclosed.2 Accordingly, until both of the 
parcels of real property were foreclosed, Heritage would have had no right to file a 
2
 Utah's one-action rule has been interpreted to provide that "[a] creditor must foreclose 
and have a deficiency determined by the court before proceeding against the debtor 
personally." City Consumer Servs., Inc. v. Peters, 815 P.2d 234, 235 (Utah 1991) (citing 
Utah Mortgage & Loan Co. v. Black, 618 P.2d 43, 45 (Utah 1980)); see also Bank of 
Ephraim v. Davis, 581 P.2d 1001, 1003 (Utah 1978) (stating "the mortgaged property 
constitutes a primary fund . . . to which the mortgagee must first resort for the discharge 
of the debt, and until that fund has been exhausted the mortgagee has no personal right 
of action against the mortgagor"). 
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provisions of Section 57-1-32 regarding fair market value of the real property have any 
application. 
C. A lender has no obligation to protect the borr cm er's perceived equity in 
real property given as collateral for a mortgage loan. 
A lender has no obligation to protect the borrower's equity in the mortgaged 
property, N othing in ;ne trust d .. ,.iute begins to suggest tl lat the ti ust deed 
foreclosi ire process imposes :»! 1 tl le lendei ai i obligatioi 1 to pi otect tl le borrower's equity. 
To the contrary, the trust deed foreclosure process is intended only (1) to provide notice 
and time to afford the borrower an opportunity to take steps to protect equity perceived 
determination of the fair market value of the property foreclosed. 
A brief review of the trust deed foreclosure process emphasizes that it is the 
borrower, not the lender, who has the responsibility to protect any equity in the property 
(i i ' iiiiii" in (In MNII pinpnh, Ihiil r>i n il . Ill
 r 11 f MI \\ 111 iiiiiiiiiiiiiiiii nl tin mortgage In im i : 
1. 3-Month Reinstatement Period. The first step in the foreclosure is the 
filing by the lender (through the named trustee under the trust deed) of a "Notice 
of Default." Utah Code Ann. § 571 24. The Notice of Default triggers a 3-month 
period within which the borrower can stop the foreclosure process by paying the 
past due amounts on the mortgage loan and "reinstating" the loan. Id. § 57-1-31 If 
a borrower believes that there is equity in the property to protect, the borrower can 
take steps during this generous period to accomplish such a reinstatement. 
2. Redemption During Sale Advertisement. After the expiration of the 
3 in reinstatement period described above, the lender notices up the actual 
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foreclosure sale by advertising the sale through posting and newspaper 
publication. Id. § 57-1-25. This notice and advertising process takes 
approximately 30 days. During this 30-day time period, the borrower is always at 
liberty to pay off the mortgage loan if the borrower believes there is equity in the 
property. 
3. Borrower Bidding at the Sale. The borrower is always at liberty to bid 
at the foreclosure sale in an effort to protect equity in the property perceived by 
the borrower. 
Notwithstanding these statutory rights that Five F had to protect any perceived equity in 
the property during the foreclosure process, Five F (after failing to cure the default, 
failing to reinstate the loan, failing to redeem from foreclosure, and failing to bid) now 
claims that it was Heritage that had the obligation at every step to protect Five F's 
perceived equity in the real property. 
The Utah Supreme Court has recognized implicitly that a lender does not have an 
obligation to protect the equity of the mortgaged property. City Consumer Services, Inc. 
v. Peters, 815 P.2d 234, 238 (Utah 1991). In City Consumer, the lender had a second 
priority trust deed (a home equity loan) that was foreclosed out by the senior mortgage 
holder. In other words, the borrower defaulted on the first mortgage, and the first 
mortgage completed a trust deed foreclosure and foreclosed out (extinguished) the trust 
deed that was collateral for the home equity loan. With no real property collateral left, 
the home equity lender sued the borrower to collect the full, unpaid home equity loan. 
The borrower claimed that any action to collect the home equity loan was governed by 
the "fair market value" limitation on deficiency judgments in the trust deed statute, 
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referring to Utah Code Ann § 57-1-32. Stated another way, the borrower was claiming 
that the home equity lender was responsible for any value that could have been used to 
repay the home equity loan but was lost when the first trust deed holder foreclosed. The 
court said, in effect, that no such responsibility existed. The court made clear that the fair 
market value limitation of Section 57-1-32 applied only to a deficiency action against the 
borrower on the trust deed that was foreclosed. 815 P.2d at 239. The court held that the 
home equity lender was now an unsecured credit and was not pursuing a deficiency 
action under the trust deed statute. The borrower was thus responsible for the full 
balance of the unpaid home equity loan. Id. 
As an additional note, one must assume that in enacting the trust deed foreclosure 
statute, the Utah legislature created a process by which the trust deed foreclosure sale 
would achieve a sales price proximate to the fair market value. And, as an ultimate 
backstop protection for the borrower, the legislature limited the right of the mortgage 
lender to obtain a deficiency judgment against the borrower, only then requiring a 
determination regarding the fair market value of the real property. Utah Code Ann. § 57-
1-32. To add a fair market valuation limit to any other aspect of the trust deed 
foreclosure process is solely within the prerogative of the legislature. 
D. An obligation to bid fair market value at the first trust deed foreclosure 
sale would create uncertainty and confusion for both lenders and borrowers. 
To disregard the Utah trust deed statute and hold in this case that the second trust 
deed foreclosure is limited by the fair market value of the property sold at the first 
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foreclosure sale would inject significant uncertainty and confusion in Utah mortgage 
lending. Among the problems that would arise is the fact that there is no mechanism or 
procedure to determine the fair market value of the property sold at the first foreclosure. 
The lender would not know how much could be collected at the second foreclosure sale 
or the amount that could be submitted as a credit bid at the second sale. The Utah 
Bankers Association assumes, should Five F prevail, that the lender would have to file a 
declaratory judgment action or a judicial foreclosure of the second parcel of real property 
collateral to determine the fair market value of the first property foreclosed. In such a 
scenario, the lender loses its statutory non-judicial foreclosure rights with respect to the 
second foreclosure. No trust deed statute or case law supports such a forfeiture of non-
judicial remedies. A decision by this Court imposing an obligation to bid or credit the 
fair market value of the first parcel of real property sold would deprive all lenders of the 
statutory trust deed remedies that the legislature has provided and would convert all non-
judicial foreclosures into judicial foreclosures when more than one parcel of real property 
secures the loan. 
III. A Ruling Against Heritage Would Chill Mortgage Lending in Utah. 
The Utah Bankers Association and its members would be very concerned if the 
provisions of the trust deed statute and related case law were disregarded and an 
obligation was judicially imposed on a lender to bid the fair market value of the real 
10 
property in circumstances when there is additional real property collateral for 1 he loan. 
And in the longer run, it is consumers who should be concerned. Such a whole cloth, 
judicial amendment to the trust deed statute would put Utah out of step with other states 
and would threaten commercial mortgage lending in Utah. In a circumstance where more 
than one parcel of real property was necessary from an underwriting perspective for a 
commercial mortgage loan to be made, the lender would be told that a foreclosure of one 
of the two parcels would carry with it a judicially imposed obligation to bid the fair 
market value of that first property sold. The lender would be told also that there is no 
certain mechanism in place to establish that fair market value, jeopardizing not only the 
first foreclosure but also the certainty of a foreclosure of the second parcel. Furthermore, 
multiple parcels could not be sold at the same foreclosure sale, creating not only further 
confusion but also additional delay in the foreclosure process. Finally, in addition, a 
ruling in favor of Five F would create an atmosphere of uneasiness among mortgage 
lenders; lenders would fear that any foreclosure in Utah is subject to judicial second-
guessing and hindsight. No mortgage lender would want to assume such uncertainty and 
risk at the inception of a mortgage loan. As a result, lenders, in general, would be less 
willing to make mortgage loans in Utah. 
CONCLUSION 
The Utah Bankers Association asks respectfully that the judgment of the 
Fifth District Court be affirmed. 
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Respectfully submitted the U^ day of April, 2003. 
FABIAN & CLENDENIN 
JvJ 
Daniel W. Andersor 
Attorneys for Utah bankers Association 
[NO ADDENDUM WAS NECESSARY] 
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